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Federal Communications Bar Association 


“To promote the proper the Communications 
Act 1934 and related acts, upbold the bonor 
practice the Federal Communications Commission, and 
cordial intercourse among practitioners.” 
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DECEMBER, 1937 


Annual Meeting the Association 


first annual meeting the Federal Communications Bar Associa- 
tion was held the Raleigh Hotel Washington, December 
14, 1937. 
Mr. Louis Caldwell, president, presided the meeting and Mr. 
Ralph Kimball, vice-president, acted secretary-treasurer. 
The report the nominating committee was submitted Mr. 
Arthur Scharfeld, acting chairman that committee. The 
mittee submitted the following names the Association 


OFFICERS 


President Duke Patrick 

First Vice-President Alfred Geiger 
Second Vice-President Ben Fisher 

Secretary Philip Hennessey, Jr. 
Treasurer Herbert Bingham 


EXECUTIVE COMMITTEE 


Louis Caldwell for three year term. 

Ralph Kimball for three year term. 

Ralph Van Orsdel for two year term 
fill created 
Mr. Patrick’s nom- 
ination. 


Mr. Caldwell submitted report president the Association 
and briefly dwelt upon the major activities the Association during 
the first year its existence. stated that the Executive Committee 
has held twenty-one meetings throughout the year for the purpose 
the varied problems which have confronted the Association. 
result these meetings and the reports submitted 
during the year the chairmen some the committees, the Exe- 
cutive Committee took action many matters, some the more import- 
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ant being the adoption canons (see the May issue the 
JOURNAL), the adoption recommendations for amendments the 
Rules and Regulations the Commission (see the March issue the 
JOURNAL), and the recommendation the repeal Rule 101.7 
the Commission which prohibits any attorney the employ the Com- 
mission from practicing before for two after the termination 
his employment (see the May issue the JouRNAL). 


Mr. John Littlepage, chairman the Committee Membership, 
reported the activities his committee and suggested, among other 
things, two thoughts for consideration the Executive Committee. The 
first was that the Constitution amended that the Committee 
Membership would not required make ‘‘full investigation’’ 
applicants view the fact that many applicants are from other cities, 
and investigation many instances almost impossible. The second re- 
commendation was that the continued and, possible that 
expanded. 


The Committee Memorials submitted its report through its chair- 
man, Mr. Frank Roberson, which the committee expressed its pro- 
found sorrow and regret for the deaths Elmer Hays, Assistant 
General Counsel the Commission, and Ashley Hawken, both mem- 
bers the Association. 


extended discussion followed the report Mr. Horace 
chairman the Committee Practice and Procedure The report 
fully the questions discussed the committee during the past 
year and the action taken. The Association unanimously adopted the 
resolution passed the Executive Committee recommending the repeal 
Rule 101.7 (the so-called Two-Year Rule). The Association unan- 
imously adopted three resolutions concerning amendments the Com- 
mission’s Rules and Regulations Practice and Procedure. These 
resolutions are follows: 


RESOLVED, That view the pending revision the 
Commission’s regulations practice and procedure and the like- 
lihood that such revision would make the recommendations hereto- 
fore made inappropriate, all heretofore made with 
respect practice and procedure withdrawn the President 
the Association. 


RESOLVED, That the President the Association au- 
thorized and directed confer with the chairman the Federal 
Communications Commission and request that before any new 
revised regulations practice and procedure are promulgated, the 
Association have opportunity through duly constituted repre- 
sentatives, examine the regulations and make known the 
Commission their comments and criticisms. 
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RESOLVED, That the sense the Federal Commun- 
ications Bar Association that recommendations with respect 
practice and procedure before the Commission made the name 
the Association the Executive Committee otherwise, except 
emergency cases, without first having been communicated the 
membership thirty days advance publication the Federal 
Communications Bar Journal some equivalent method. 


Mr. Ralph Van Orsdel reported for the Committee Professional 
Ethies and Grievances and discussed several the canons ethies 
which had been adopted the Executive Committee. The canons 
were unanimously adopted the Association. 


After discussion the practicality continuing the publication 
the the Association unanimously determined that ful- 
filled very useful purpose and its publication should encouraged 
and continued, and Mr. Perey Russell, Jr. was commended upon his 
handling the publication. 


the afternoon session the Association considered the election 
officers and members the Executive Committee for the year 1937-1938. 
the only nominations were those submitted the Committee 
Nominations, the secretary was instructed cast single ballot for 
those persons nominated. The nominees were declared elected and the 
newly elected president, Mr. Duke Patrick, was conducted the 
president’s chair committee consisting Messrs. Harvey Hoshour, 
Thomas Littlepage and Paul Porter. The retiring president, Mr. Louis 
Caldwell, was commended his conduct the Association’s affairs 
formal motion, and the new president briefly addressed the meeting. 


The social events connection with the first annual meeting the 
both the Raleigh Hotel. Honorable Horace Russell, president the 
Federal Bar Association and General Counsel the Home Owners’ 
Loan Corporation, was the guest speaker the luncheon and gave 
interesting talk the development professional spirit the Federal 
Bar Association among lawyers employed the United States Govern- 
ment. 

The dinner was attended approximately 115 members and guests 
the Association. Hon. Frank MeNinch was scheduled the prin- 
cipal speaker, but sent telegram the Association explaining that 
temporary illness prevented his attendance. Mr. Caldwell spoke 
Seeret History the Havana Conference.’’ The meeting con- 
cluded with program entertainment. 


The following partial list those who attended the dinner: 
Commissioners Norman Case, Eugene Sykes and Paul Walker 
the Federal Communications Commission; Senator Ryan Duffy, 
Representative Wall Doxey, Representative Harold Hampson 
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Gary, General Counsel the Federal Communications Commission 
George Porter, Assistant General Counsel Davis Arnold, Chief Ex- 
Tyler Berry, Melvin Dalberg, George Hill, Rosel Hyde 
and Seward, Examiners; George Adair, Ralph Clark, Don- 
ald Kanode, Harold Link, Clure Own, and John Willoughby 
the Engineering Department; Theodore Bartlett, James Cun- 
ningham, Frank Fletcher, Andrew Haley, Walter Johnson, Annie 
Perry Neal, Fanney Neyman, Stephen Tuhy, Jr., Ralph Walker and 
Carl Wheat the Legal Department; and Fred Albertson, 
Ashby, Donald Beelar, John Benton, Leslie Biffle, Herbert 
Bingham, John Brady, Harry Butcher, Louis Caldwell, 
Carson, Martin Codel, Lester Cohen, Ralph Colin, Basil Cooper, Ron 
Culver, Richard Daniels, Alan David. William Dempsey, 
Dow, Elsasser, Ben Fisher, John Guider, James Gum, 
James Hanley, Melvin Hildreth, Elmer Holley, Harvey Hoshour, 
Charles Hyde, Jansky, Jansky, Felton Johnson, 
Johnston, Sidney Kaye, Joseph Keller, John Kendall, 
Jim Kennedy, Ralph Kimball, Kirkland, Jr., Alfons Landa, 
Whitney Landon, Howard LeRoy, John Littlepage, Thomas Little- 
page, Thomas Littlepage, Horace Lohnes, Philip Loucks, Eliot 
Lovett, MeCormick, Baxter Duke Patrick, Vernon 
Poast, Jack Poppele, Paul Porter, William Porter, Frank Quigley, 
Kenneth Raines, Joseph Ream, Charles Rhyne, Frank Roberson, 
Reed Rollo, Harold Rothrock, Ruhland, Perey Russell, Jr., 
Frank Russell, Oswalt Ryan, Arthur Scharfeld, Arthur Schroeder, 
Paul Segal, Paul Spearman, George Smith, Karl Smith, 
former Senator Hubert Stephens, Sol Taishoff, Teskey, Ralph 
Van Orsdel, Charles Wayland, Laurens Whitamore, Rae Williams, 
James Wright, Verne Young and Joseph Zias. 


Appointment Ewell Jett Chief Engineer 


December 22, 1937 the Commission appointed Lieutenant Ewell 
Jett the position Chief Engineer. the appointment becoming 
effective January 1938. Lieutenant Jett Commander 
Craven who was appointed Commissioner August 23, 1937. 


Lieutenant Jett entered the United States Naval Service 1911 
and served various capacities connected with radio until 1929 when 
was the Engineering Department the Federal Radio 
Commission. After retiring from the Navy was appointed senior 
radio engineer direct charge the Commission’s engineering work 
radio services other than 1931 was ap- 
pointed Assistant Chief Engineer and held that position until his ap- 
pointment Chief Engineer. 
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Treasury and Membership 


December 31, 1937 the Treasurer reports that has balance 
hand $1,449.12; unpaid bills $99.13; leaving net balance 
$1,349.99. 
The Secretary states that the same date there are 205 mem- 
bers the Association. 


Current Court Decisions 
Decision the Supreme Court the United States. 


December 20, 1937 the Supreme Court the United States 
handed down interesting decision construing §605 the Communi- 
Act 1934. Mr. Justice Roberts wrote the opinion the Court; 
Mr. Justice Sutherland wrote dissenting opinion which Mr. Justice 
McReynolds concurred. The Court ruled that testimony federal ag- 
ents the substance the defendants’ interstate telephone com- 
munications overheard tapping telephone wires could not properly 
introduced evidence. §605 the Communications Act 1934 pro- 
vides, part, that ‘‘no person not being authorized the sender shall 
intercept any communication and divulge publish the existence, 
contents, substance, purport, effect meaning such 
communication any person The controversy hinges upon the 
meaning the word ‘‘person’’ e., whether not embraces 
officers the federal government who seek testify open court 
the substance interstate conversations overheard the tapping 
telephone wires federal officers the performance their duties. 
The majority the court adopted the rule that the word was 
broad enough federal officers and that there 
for the application the rule that general words statute ordi- 
arily not the sovereign. Mr. Justice Sutherland and Mr. 
Justice took the view that Congress would have been more 
agents the federal government had been intended 


Decisions the United States Court Appeals for the District 
Columbia. 


Since the publication the November issue the there 
have been four opinions the United States Court Appeals for the 
Columbia which have reviewed decisions the Federal Com- 
munications Commission relating Three opinions were 
handed down December 1937 and one opinion 
1937. 
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One the court’s opinions December dealt with three cases, 
namely, the applications the Broadcasting Association, 
Inc., for new stations Logan and Provo, Utah and 
the application Jack Powers and associates for new station Salt 
Lake City, Utah. The court held that the Commission did not err 
denying the applications Great Western Association, 
the evidence sustained the findings that the applications 
did not furnish complete information the ownership the appli- 
cant and that the applicant did not have sufficient financial standing 
insure the successful operation and construction the stations. The 
court dismissed the appeal Intermountain Broadcasting Corporation, 
licensee KDYL Salt Lake City, from the decision granting the 
application Jack Powers and associates the ground that the appel- 
lant had not alleged its notice appeal that KDYL would suffer 
pecuniary damage the granting the application and hence did not 
have appealable interest. appellant restricted the points 
urged its notice appeal. The appellant contended merely that 
Salt Lake City enjoyed all the service which entit- 
led and did not argue that would adversely affected. Consequently, 
the appellant had right appeal under §402 (b) (2) the Com- 
munications 


The second and third opinions the court December 1937 
related the decisions the Commission granting the application 
the Star-Times for new station St. Louis, Missouri and the denial 
the application WIL St. Louis for increase power and 
frequency. The Pulitzer Publishing Company, licensee 
KSD, St. Louis, was appellant one case, and Missouri Broadcasting 
Corporation, licensee WIL, was appellant the other. 


the Pulitzer appeal the court sustained the Commission’s de- 
cision granting the application the Star-Times the grounds that 
station not public utility the accepted sense the 
term; that existing station attempting better its facilities does not 
necessarily have preferred newcomer; that the Commission 
was not compelled consolidate the applications KSD and Star- 
Times; and that the evidence sustained the finding that there was need 
for new station St. Louis. 


the WIL appeal the court also affirmed the decision the Com- 
mission though explained the Commission that error had been 
committed its procedure. The appellant argued that the Commis- 
sion’s decision was invalid because findings fact had been released 
until after the decision became effective. The court held that mere 
statement that the public interest, convenience and necessity will 
served the granting the application insufficient that the grounds 
the decision and brief factual statement the reasons therefor 
should filed the time the decision rendered; that the absence 
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requirement that the Commission give reasons for its decision the 
time the decision rendered would place the defeated party the 
position not knowing what urge error any appeal desired 
take; that the findings fact need not filed court until sixty 
days after the filing the appeal; that the failure the Commission 
issue its grounds for decision and brief factual statement the 
reasons therefor was harmless error the appellant knew the reasons 
for the decision before took its appeal; and, finally, that the evidence 
sustained the Commission’s findings the merits. 


December 27, 1937 the court reversed the decision the Com- 
mission denying the application Paul Heitmeyer for new station 
Cheyenne, Wyoming and remanded the case the Commission with 
instructions proceed accordance with the opinion. The 
Commission found the applicant not financially qualified because 
did not have sufficient capital unless relied upon borrowed money 
which was obtained without giving security except stock corpor- 
ation which the license was assigned the event the applicant 
was successful obtaining license. The court held that the absence 
Commission regulation the contrary, applicant can rely upon 
borrowed capital prove his financial qualifications, and this 
even though the money lent the applicant not secured the deposit 
collateral; that determination the Commission deny appli- 
merely because applicant intended form corporation 
which the license would assigned would verge upon arbitrary action 
and that taken whole the ‘‘Statement Facts and Grounds for 
The opinion contains full explanation the meaning §402 
the Act. 


Next Session United States Court Appeals for the District 


Columbia. 


The next session the United States Court Appeals for the 
District Columbia commences January 10, 1938. There are six- 
teen cases scheduled for argument, but none them appeal from 
the Federal Communications Commission. 
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Digest Recent Court Decisions Radio 


lhe United States Court Appeals for the District Columbia de- 

livered three opinions December and one opinion December 
involving appeals from decisions the Federal Communications 
Commission. The following digest those decisions. 


APPEAL AND ERROR 
Appealable Order 


licensee does not obtain appealable interest decision granting 
another’s application claiming that the grant will result in- 
terference stations other than its own. Pulitzer Pub. Co. 
C., decided December 1937 Ct. App., 


licensee existing station who fails “claim that the establish- 
ment the new station [in the same community] will result 
pecuniary other damage will deprive its ability 
continue function the public interest” does not obtain ap- 
pealable interest contending that the community enjoys all the 
broadcasting which entitled. Intermountain Broadcasting 
Corp. C., Pulitzer Pub. Co. C., decided December 


applicant whose application still pending before the Commission 
cannot rely upon §402 (b) (1) giving the right appeal from 
the granting another’s application since its own application has 
not been “refused.” Pulitzer Pub. Co. supra. 


Mandate Commission 


When the decision the Commission was reversed, the cause was re- 
manded the Commission with instructions proceed conform- 
ity with the opinion. “It not the function this court ‘to re- 
vise the action the Commission from administrative stand- 
C., decided December 27, 1937 Ct. App., 


Review Limited Questions Raised Notice Appeal 


Under the Communications Act the appealable interest appellant 
restricted the assignments error set forth its notice 
appeal. Intermountain Broadcasting Corp. C., supra. 


When the notice appeal raised only the question need for addi- 
tional broadcasting facilities, appellant cannot broaden the scope 
the appeal contending that will suffer financial injury 
the granting additional station the same 
mountain Broadcasting Corp. supra. 


Scope Review 
Review the Court Appeals for the District Columbia deci- 
sions the Commission limited questions law. Missouri 
Broadcasting Corp. C., decided December 1937 Ct. 
App., 


*By Percy Russell, Jr., the District Columbia Bar. 
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BURDEN PROOF 
Financial Qualifications 


The burden proof upon the applicant show that has suffi- 
cient financial ability construct and operate the station free from 
the control persons within classes proscribed the Communica- 
tions Act from owning controlling stations. Heitmeyer C., 
supra. 


COMMERCE 
Federal Regulation Radio 


The regulation radio communication valid exercise the power 
Congress under the commerce clause. Pulitzer Pub. Co. 
C., supra. 


CONSTITUTIONAL LAW 
The regulatory provisions the Communications Act 1934 are 


reasonable exercise the powers Congress. Pulitzer Pub. Co. 
supra. 


ECONOMIC INTEREST 
Effect Proof Financial Injury 


“Where shown that the effect granting new license will 
defeat the ability the holder the old license carry 
the public interest, the application should denied unless there 
are overweening reasons public nature for granting it.” Great 
Western Broadcasting Association, Inc. C., Pulitzer Pub. Co. 


General 


The question whether existing station will suffer economic injury 
the establishment new station the same community 
necessary part the problem submitted the Commission.” 
Great Western Broadcasting Association, Inc. C., supra. 


EXAMINER’S REPORT 
General 
See FINDINGS 


FINDINGS FACT 
Character 


mere finding the Commission that the public interest, convenience 
and necessity will will not served its action upon ap- 
plication not sufficient under the Act. Missouri Broadcasting 


General conclusions the language the statute are not sufficient 
constitute findings fact. Heitmeyer C., supra. 
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The purported findings fact with reference the applicant’s finan- 


cial ability “consist more less indiscriminate commingling 
arguments, speculations, statements fact, narrative recitals 
testimony and conclusions law,” and taken whole not 
constitute findings fact contemplated the statute. 


When the grounds the decision the Commission and brief fact- 


ual statement the reasons therefor are not released prior 
simultaneously with the announcement the decision but are is- 
sued prior the expiration the appeal period, the failure 
make timely issuance harmless error. Missouri Broadcasting 
Corp. C., supra. 


“While the Commission not bound the findings the Examiner 


itself charged with the responsibility making findings,” 
Heitmeyer C., supra. 


Grounds Decision 
$402 (c) the Communications Act 1934 requires the Commission 


publish its grounds decision and brief factual statement 
the reasons therefor either previous coincident with the entry 
the decision. Missouri Broadcasting Corp. supra 
and Heitmeyer C., supra. 


The reasons for decision the Commission must based upon 


findings fact, and based upon facts not the findings, those 
facts should not considered. Heitmeyer C., supra. 


Necessity 
The “full statement writing the facts and grounds for its decision 


found and given it” required §402 (c) filed with the 
Court Appeals within sixty days after the filing the appeal 
was intended Congress the same general form and 
character findings fact. Heitmeyer C., supra. 


Not Supported Substantial Evidence 
The Commission’s finding that the estimated monthly revenue 


expected was not shown the record not supported substan- 
tial evidence. Heitmeyer C., supra. 


The Commission’s finding conclusion that the applicant was not 


financially qualified was not supported substantial evidence 
and arbitrary. Heitmeyer C., supra. 


Consolidated Hearing 
was not abuse discretion refuse hold joint hearing 


two applications when one application was amended after the other 
had been designated for hearing, and particularly when pre- 
judice has resulted. Pulitzer Pub Co. C., supra. 
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FROCEDURE 
General 


PROPERTY RIGHTS FREQUENCY 
General 


The construction and operation broadcast station under license 
from the Radio Commission does not create property right which 
may asserted against the regulatory power the Commission. 
Pulitzer Pub. Co. C., supra. 


PUBLIC INTEREST, CONVENIENCE AND NECESSITY 
Allocation 


was not error grant the application for new station St. Louis 
since the evidence supports the findings that “St. Louis and the 
area adjacent it, with population excess million and 
with large industrial and commercial enterprises and abundance 
what called radio parlance ‘talent’, will not overserved,” 
and that there will interference. Pulitzer Pub. Co. 
supra. 


Factors Involving 


determining whether grant deny the Commis- 
sion must consider the character and quality the service—“having 
due regard the distribution this basis the equities exist- 
ing stations.” Pulitzer Pub. Co. C., supra. 


Factors Involving—Chain Stations 


When one two stations Salt Lake City devotes 50% its time 
network programs and the other station devotes 85% network 
programs, the court stated that “it not difficult see why the 
Commission decided that public interest would served the 
construction local non-network station Salt Lake City.” 
Great Western Broadcasting Association, Inc. C., supra 


Factors Existing Stations 


the Commission matter positive duty not required 
give the owner existing station priority enlarge extend 
its facilities because alone the primacy its grant.” Pulitzer 
Pub. Co. C., supra. 


Factors Qualifications 


The Commission did not err finding the applicant not financially 
qualified when the applicant has assets, received nothing for 
its stock, and when the correct facts with reference control the 
applicant were withheld. Great Western Broadcasting Associa- 


Financial Qualifications 


the absence Commission regulation the contrary, applicant 
can rely upon borrowed capital prove his financial qualifications, 
and this even though the money ient the not 
secured the deposit collateral. Heitmeyer supra. 
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Ownership 


determination the Commission deny the application in- 
dividual because intended form corporation which the 
license would assigned would verge closely upon arbitrary and 
capricious action. Heitmeyer C., supra. 

PUBLIC UTILITY 
Character Broadcasting 


Radio broadcasting not public utility. Pulitzer Pub. Co. 
supra. 


RULES AND REGULATIONS 
General 


The Commission permitted exercise its discretion the enforce- 
ment its procedural rules. Pulitzer Pub. Co. C., supra. 


SALE, LEASE AND TRANSFER LICENSE 
General 


See PUBLIC INTEREST, CONVENIENCE AND NECESSITY—Ownership. 
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